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“Why Indecision Equals Delays”
Mortgage Disclosure Improvement Act Went Into Effect on July 30, 2009

Overall, there are 4 major reasons behind this law, created to protect consumers who apply for a mortgage.  But most importantly, I want to share how it affects you, your sellers and your buyers.  

Uniformity – Every lender must now use the SAME Good Faith Estimate.  It’s easier to read and includes detailed mortgage loan terms, estimated closing costs and annual percentage rate.  The term “business days” has been defined and means Monday thru Saturday, EXCEPT federal holidays.  

Disclosure – If anything changes during the processing of the loan—if the loan terms change, the down payment, closing costs(by more than 10%), APR (by more than 1/8% higher), another disclosure must be sent to the consumer.  

Waiting Periods – The consumer is given “time” to review all disclosures. There is an extra layer of protection where there is a 7-day waiting period before the loan can close.  

Comparison Shopping – The new Good Faith Estimate Form now includes a section called “Using the Shopping Chart”.  It encourages consumers to compare loan terms, closing costs and interest rates with up to 3 other lenders.  

What You Need to Know
· When negotiating the date of closing, make sure it’s flexible and there are no penalties for not closing on the specified date.  The waiting periods are “federal law” and preclude the terms in the written contact.
· No last minute down payment changes ~ like grandma wanting to give a $10,000 gift 2 days before closing.  
· No “floating the interest rate” until the last minute.  Encourage your buyers to lock in at least 7 to 10 days before the projected close date
· No switching of lenders at the last minute.  The disclosure process starts over again with another lender
· No waivers—unless it’s a hardship with tens of thousands of dollars at stake because the law is written as such that a ‘waiver” will be virtually impossible to obtain.  
· Notify your loan officer if anything…and I mean ANYTHING changes on the purchase agreement.  This could require a re-disclosure and delay the closing.
· Appraisal disclosure plays a part in this too.  Even if all loan disclosures are met, the consumer has another 3 days to review their appraisal.  
The bottom line:  The days of negotiating the deal at the last minute ARE OVER—unless your buyers and sellers are prepared to delay the closing date.  

Okay, so I lied.  This is the REAL bottom line:  The changes are so far reaching that each and every change in the loan terms, the purchase agreement, the closing costs, the down payment— EVERYTHING will require

Total communication between EVERYONE

Mortgage Disclosure Improvement Act Disclosure Flow Chart

(August 2009)


Loan Application – Considered Formal App with 6 Pieces of Information
· Names of Borrowers

· Social Security Numbers

· Gross Monthly Income

· Property Address

· Estimate of Value of property

· Estimated mortgage amount requested

If any one of these pieces of information is missing, it is NOT considered a loan application and no GFE is required.  

Collect Credit Report Fee

· If denied due to credit/income at application, no GFE required

· If borrower withdraws applications with 3 days, no GFE required
If Decide to Process: Send GFE 3 Days after Loan Application Taken
· If Mailed – cannot collect additional fees until Day 4

· If Delivered in Person (GFE given at face-to-face interview) can collect add’l fees same day (MUST ENSURE ALL YOUR CLIENTS ARE MET FACE TO FACE NOW TO SPEED UP THE PROCESS)

Collect ADDITIONAL Fees

· Additional fees could be appraisal, commitment, lock in, etc

7-day Waiting Period before Loan Can Be Closed
· Allowed to close ON Day 7




· Allowed to Close Prior to 7 days with Bona fide Waiver Approval (GOOD LUCK GETTING ONE OF THESE)

If Re-Disclosure of GFE
Re-disclosure Triggers
· Fees and charges more than 10% (WHAT IF BANK PASSES CHARGES BACK TO BUYER?)

· APR more than 1/8% for Regular Transactions and ¼% for Irregular Transactions (WHAT IF THE BANK DOESN’T CLOSE ON AN REO AND THE LOAN ROLLS INTO ANOTHER MONTH?)

· Change In Loan Terms 
Re-disclosure Mailed or Delivered 
· 3-day waiting period deemed to be midnight of the 3rd day

· 3 days to Review – Closing on Day 6

· Cannot close prior to the 7 day waiting period (unless waiver)
Example by Date with No Re-disclosure

Formal Loan Application Taken 




August 3, 2009

GFE Sent







Aug 4

If mailed, cannot additional fees until



Aug 7


If delivered same day as application, 


    Can collect additional fees




Aug 4 

Closing on 7th Business Day





Aug 10

Example by Day- One Re-disclosure

Formal Loan Application Taken 




August 3, 2009
GFE Sent







Aug 4

If mailed, cannot additional fees until



Aug 7


If delivered same day as application, 


    Can collect additional fees




Aug 4 

GFE Re-disclosure Sent 





Aug 12

Closing date after midnight or 3rd   Business Day


Aug 19
Example by Date - Several Re-disclosures 

Formal Loan Application Taken 




August 3, 2009
GFE Sent







Aug 4

If mailed, cannot additional fees until



Aug 7


If delivered same day as application, 


    Can collect additional fees




Aug 4

GFE Re-disclosure Sent (why locked loan?)



Aug 12

GFE Re-disclosure Sent (why needed to switch investors?)

Aug 18

Closing date after midnight or 3rd Business Day


Aug 25
Look gang it is confusing it is going to take a while to figure out, and it is going to be frustrating – after all we haven’t put in the underwriting turn times for re-subbing disclosures 24-48hrs? We haven’t put in here the HVCC 3 day review period for appraisals. We haven’t put in document turn times 24-48hrs and getting the package back for funding 24-48hrs.  Are you dizzy yet?

So let’s just write 45 day closes to be safe – we both need to keep on our consumers for face to face meetings and documentation while establishing a clearly defined action and time plan. I am creating one as we speak to email you ~ basically any change will add 3-7 days to the closing process. In a nut shell we cannot allow the tail to wag the dog and must maintain control of our buyers and sellers so we have a smooth closing all around.  Get with your loan officers and make sure they have a clearly defined action plan and how to handle all the issues, if not we have one for you and would welcome the chance to show you. 
So for further clarification of yet another confusing federal guideline feel free to call me:

MARK TAYLOR CDPE CMPS ~ 602-361-0707 ~ WWW.AWESOMERATES.COM
How MDIA and HVCC will Impact Your Closing Date 

If you're in Real Estate and have a pulse, you've experienced, or at least heard of, the frustrations caused by the HVCC process.  Well, just as you started getting used to dealing with HVCC's inefficiencies, along comes MDIA (Mortgage Disclosure Improvement Act, also referred to as HERA), HVCC's slower, meaner sister.

Ok, so before you start drowning in an alphabet soup of government legislation, let's quickly breakdown the legislations' rules, and their impact on the real estate market.

HVCC, Home Valuation Code of Conduct (effective May 1, 2009):
Promotes the accuracy of appraisals by shielding appraisers from undue influence and ensuring consumers have sufficient notice of appraisal content by requiring consumers receive a copy of their appraisal report no less than 3 days prior to the closing of their loan, absent a consumer waiver of this requirement.

Impacts

Although this legislation is great in theory, it’s stringent (an in my opinion irrational) rules makes implementation is inefficient at best.  HVCC has caused significant delays in closings, and kills sales altogether by not offering a reasonable dispute process for correcting inaccurate appraisals. 

MDIA, Mortgage Disclosure Improvement Act (effective July 30, 2009):
Amends the Truth in lending Act (TILA) implemented through Regulation Z by changing the requirements surrounding disclosures to consumers and addresses the timing of when fees can be charged.

MDIA is also referred to as HERA (Housing and Economic Recovery Act), as MDIA amends HERA which was passed in 2008.

Impacts

Another piece of legislation that is great in theory, but will negatively impact the real estate market as inefficiencies in the process are worked out.  Until these are corrected, the real estate market will experience significant delays in closings, increasing the cost to consumers through longer rate lock periods and/or lock extension costs.
The good thing is consumers will benefit from greater transparency once inefficiencies in the process are corrected.  Until then, hold on because it’s going to be a bumpy ride.

Four Key Elements of MDIA and HVCC
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1.  If the consumer is financing the property, these new regulatory and investor guidelines will impact--and could even dictate--the closing date.  Historically, consumers and sellers would agree on a closing date, and then service providers--including lenders--would work as best they could toward meeting that date.  Going forward, contracts can still be written with a specific closing date in mind, but all parties need to take into account that the earliest any home financing transaction can close is 7 business days after the consumer is issued his or her initial mortgage disclosures from the lender. 

(Note:  Saturdays, with the exception of federal holidays, do count as a business day for the purpose of disclosures only)
I don't see this rule causing too many delays as nearly all financing transactions require an appraisal.  Although possible, it’s not very likely to receive the appraisal and provide it to borrower 3 days before closing (HVCC rule), all within the first 7days of providing disclosures.

2.  Upfront fees cannot be collected by the lender (except for credit report fees) until the initial disclosures (most importantly, initial TIL) are received by the consumer.  
Upfront fees include appraisal fees, and most lenders won't order the appraisal until they've received upfront payment/deposit from the borrower for the appraisal.  Not ordering the appraisal immediately can cause delays in the underwriting and closing process. 

The tricky part here is when the borrower is considered to have received the disclosures.  Some lenders allow the initial disclosures to be emailed, and therefore, considered received immediately.  Other lenders require the loan be submitted to their investor, who then mails the initial disclosures to the borrower.  If disclosures are mailed, they are considered received by the borrower on the 3rd day after mailing. Therefore, it’s important to ask your lender how disclosures and appraisals will be delivered to the borrower -- email or snail mail, as the answer can significantly impact your closing date (more on this in Email vs. Mail Delivery below). 
3.  The consumer must be provided a copy of their appraisal at least 3 days before closing.  The consumer must receive the appraisal at least 3 business days prior to the mortgage closing.  If the consumer believes the 3-business-day required review period is not necessary for whatever reason, he or she has the right to waive that requirement in writing.

This is an HVCC requirement, and to date I have not experienced any significant delays meeting this requirement.  Delays may be experienced if an appraisal is mailed vs. emailed; in that case, a borrower is considered to have received the appraisal 3 days after mailing, and then HVCC requires a 3 day review period before they can close.

4.  An increase of more than .125% in the Annual Percentage Rate (APR) from the initial Truth in Lending disclosure (TIL) requires the TIL revised and re-disclosed to the consumer.  The consumer must receive a revised TIL at least 3 business days before closing.  A more typical contract date may be 30-45 days.  Considering that many things can be changed or finalized throughout the course of the transaction, there are a number of changes that can impact the borrower's APR.  Therefore, it is critical on the front end to ensure estimated fees are as accurate as possible.

Ok, this is the BIGGIE.  Prior to MDIA, most lenders accurately disclosed their fees, and provided a "good faith estimate" of other third party fees.  A good lender always came in close.  This is no longer possible with MDIA as a hairline change in 3rd party fees could increase the APR more than .125% OR 10% OF FEES.  If this occurs (which could be discovered right before closing), the TIL must be re-disclosed, and the closing delayed at least 3 business days.  Therefore, it’s very important buyers choose a lender before an offer is made, so the lender can collect 3rd party fees and provide an accurate TIL ASAP.
The tricky part again is when the borrower is considered to have received the re-disclosed TIL.  This all depends on whether the re-disclosed TIL is mailed or emailed.  If it is mailed, add an extra 3 day mail wait to the 3 day review period, which means your closing can be delayed 6 more days! Ouch.

 Mail vs. Email Delivery
As mentioned above, whether the initial/re-disclosed TIL and/or appraisal is delivered to the borrower via mail or email has a significant impact on the closing of the loan.  If an email system is utilized, the borrower is considered to have received the documents immediately, and the 3 day required review period can begin. However, if a mail system is used, the 3 day review period doesn't begin until 3 days after the documents were mailed. Whether a mail or email delivery system is used depends on which investor the lender utilizes for the loan.

Currently, many investors allow for an email delivery system, however, there are many that utilize a mail system. The general trend for investors utilizing mail delivery systems is to switch to email, but until then expect delays in closings. Remember, it’s a learning curve for everyone. To help you visualize how MDIA and HVCC will affect a typical closing see the slides below. I've included a few calendars to help illustrate various scenarios you may encounter, including email vs. mail delivery system, and how re-disclosing the TIL affects the closing date.[image: image3.jpg]Wait
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What you can do to make adjusting to MDIA less painful

1.  Choose your lender prior to making an offer.  More than ever, there are many moving parts and timelines to adhere to during the underwriting process.  Therefore, you need your lender communicating with all parties involved early-on to ensure a smooth and timely closing.

Choose an experienced, competent lender prior to making an offer, and understand the consequences of switching lenders.  A new lender must provide a new TIL, meaning the wait requirement periods start from the beginning, and will delay your closing.

2.  Negotiate which title company you'll use quickly.  Buyers and sellers choose which title company to use during the negotiation process.  Real estate agents should negotiate this first, so the lender can contact the title company for their fees to begin computing the initial TIL.  The sooner the initial TIL is completed and sent to the borrower, the sooner you can close. They key is to facilitate communication between the lender and title company ASAP.
How to negotiate to use your Title Company?  If a buyer wants to use their title company, pull for them by letting the seller know the lender already has their fees, which means the initial TIL is almost complete (subject to the final sales price), and can be sent to the borrower sooner (i.e., close sooner).  If a seller wants to use their title company, pull for them by providing the title company's list of fees and endorsements with the Seller's Disclosure.

3.  Allow for a 30-45 day closing.  This timeline may decrease as the industry adjusts to the new process, but minimize stress by allowing for ample closing time.

4.  Lock the interest rate and fees upfront.  The best way to expedite the close is to lock in the rate and fees as soon as possible.  If the borrower chooses to "float" the interest rate, a TIL may need to be re-disclosed when the rate is locked if the rate and fees differ from the initial TIL provided.  Re-disclosure automatically adds at least 3 days to your closing date.

5.  Understand the MDIA and HVCC process and the learning curve
These are new processes for everyone involved in the transaction, and the best thing you can do is understand the legislation so you can be a team player.  There's nothing worse than someone who hasn't taken time to learn the new way of doing business, then blaming everyone else when things take longer than they expected.

What you can do to make adjusting to HVCC less painful

1.  Choose your lender prior to making an offer.  Doing so allows your appraisal to be ordered quicker.  Also, understand changing lenders may require you to purchase a new appraisal as some lenders don't allow you to transfer the appraisal you ordered through another lender. 

2.  Understand which comps appraisers are using.  Appraisers use comps underwriters prefer, and currently underwriters are placing more weight on comps within the last 90 days AND pending comps.  You may/may not agree with what that does to your value, but understanding this better prepares you for what may be a lower appraised value.

3.  Discuss a contingency plan with buyer & seller.  What happens if the appraisal comes in lower than the sales price?  Try to figure out worst case scenario, and how the buyer and seller can restructure the price (or not) if it does.  Don't be sideswiped by a low appraisal if you can help it.
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We will keep you updated as rules change as often as they change; feel free to contact us any time with questions.

Mark Taylor CDPE, CMPS

602-361-0707
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